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Grilled Governor Mike Pence addresses criticisng
of the Religious Freedom Restoration Actata
March 31 press conference in Indianapolis
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In war—whether a shooting
war or a culture war makes

no difference on this

oint—

only some of the battles are
carefully planned.

Others explode as if from nowhere. A little
skirmish or rearguard action can quickly
turn into a major collision, a Battle of Get-
tysburg, for example.

Something like that happened in Indi-
ana during the last days of March. A bill
in the state legislature, a mostly symbolic
laststand by routed conservatives opposed
to same-sex marriage, triggered a mas-
sive response from gay-rights advocates.
Governor Mike Pence’s signature on his
state’s Religious Freedom Restoration Act
{RFRA) looked at first like a successful raid
onh competing social conservatives in the
crowded field of Republican presidential
hopefuls.

But just over the ridge lay every weap-
on in the progressive arsenal, from the
sniper fire of social media to the siege guns
of business and celebrity. Apple CEO Tim
Cook protested the law on behalf of the
world's most valuable company. Basket-
ball Hall of Famer Charles Barkley won-
dered if Indianapolis was still fit to host
the NCAA's much watched Final Four, set
to begin less than two weeks after Pence
signed the bill into law. Suddenly, more
than two decades of painstaking work
to attract jobs and tourists to the Hoosier
State was being pounded to rubble, mov-
ing the state’s largest newspaper—the
Indianapolis Star—to bugle retreat in a
front-page editorial. F1x THIS Now, the pa-
per headlined in World War Three font.
“Indiana is in a state of crisis,” the editors
warned the governor. “Itis worse than you
seem to understand.”

As a shaken Pence and state lawmak-
ers scrambled fora way out, in charged the
Arkansas legislature like Tennyson’s Light
Brigade—at least that's how it looked to
beleaguered traditionalists in search of
defiant heroes. A bill virtually identical to
the Indianalaw landed on the desk of Gov-
ernor Asa Hutchinson, a business-minded

Republican whose promise to sign it drew
fire from the Bentonville battalions at
Walmart headquarters. Citing “the ben-
efits of diversity and inclusion,” CEO Doug
McMillon urged on behalf of the world’s
largest retailer that Hutchinson reverse
course and issue a veto, and on April 1, the
governor announced that he would insist
on changes.

Why tangle with such foes? Given the
apparent readiness of the U.S. Supreme
Court to legalize same-sex marriage na-
tionwide later this year, social conserva-
tives have no prospect of a substantial
victory. The culture war over gay rights
is largely decided; what remains is the
mainly rhetorical question of whether a
florist orbaker or photographer can refuse,
onreligious grounds, to supply a wedding
bouquet where there is no bride, or a cel-
ebratory cake without a groom on top.

RFRA laws, in this context, are seen by
supporters as protection for traditional
convictions, and by opponents as a pro-
tection for bigotry. This conflict is mainly
rhetorical because, with the exception of a
very few exceedingly well-publicized cases

Whose rights are
most at risk? Is it

the believer whose
religious convictions
are out of step with
political power? Or is
it the person whose
freedoms run afoul of
the believer’s faith?
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(none involving couples from Indiana or
Arkansas), the businesses that make up
America’s $50 billion wedding-industrial
complex in fact appear delighted to wel-
come their new customers. The number
of ceremonies rendered cakeless or flower-
less by hatred is, as far as we know, zero.

But symbols count, and the ones at
stake in this unexpected clash are signifi-
cantinanumber of ways. It’s one thing for
Cook, the openly gay leader of a high-end,
design-conscious consumer-goods and re-
tail company, to align himself, his board
and his employees with LGBT priorities.
It'sanother thing to see McMillon, a Jones-
boro, Ark., native with a wife and two
sons, do the same with a company whose
roots are firmly in small-town America.
While Apple recently announced a deal
to do business in Saudi Arabia, where
homosexuals are subject to being impris-
oned, flogged or even executed, it is clear
that corporate America has decided that
in the U.S,, gay rights are the future. Their
judgment is shared by local politicians
like Indianapolis Mayor Greg Ballard, a
Republican who reacted to Pence’s signa-
ture by reaffirming the city’s antidiscrimi-
nation ordinance, and by local business
leaders like the Little Rock Chamber of
Commerce.

But if traditionalism is bad business,
it may still be tempting politics for candi-
dates navigating the tempest in the GOP.
The race for the 2016 nomination is both
crowded and wide open—rarely the case
in Republican presidential politics. The
eventual winner will likely be the can-
didate who galvanizes a fragment of the
GOP’s base—the country clubbers or the
libertarians or the social conservatives—
while minimizing the resentment stirred
up inside the other factions.

Sounds easy enough, but the RFRA
battle shows otherwise. Pence may have
helped himself with social-issue Repub-
licans by signing a bill in defense of their
cherished symbols, but by doing so he
damaged himself with Republicans from
the Chamber of Commerce and libertar-
ian factions. To cave or not to cave? Wheth-
er 'tis nobler in the GOP to embrace the
changing mood of the country or fight to
the last soldier for endangered values: that
is the question, and Indiana s proof that it
won't easily be answered.

Another lesson could be drawn from
the whiplash that traditional religious
Americans may be feeling in the last
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The State of State Laws

Most states do not have laws explicitly prohibiting a baker or florist from turning away a customer because he or she is _ga_y or_transgender.
Critics of religious-freedom measures worry that the protections will be used as a legal way to bypass existing antidiscrimination laws

States with Religious Freedom
Restoration Acts
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States that prohibit discrimination i
based on sexual orientation and/or gender identity
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weeks before one of the world’s central
institutions—marriage—appears set to
receive its official revision in the Supreme
Court. This revolution has been 25 years
coming, but a quarter of a century is a
finger snap in the millennia of human
history. And for half of those 25 years, the
traditionalists had reason to believe that
they were winning. Now thisissue divides
Republicans, but for many yearsit split the
Democrats. It was Democratic President
Bill Clinton who signed the original RFRA
in 1993 and the traditionalist Defense of
Marriage Act in 1996. Another Democrat
in the White House, President Barack
Obama, opposed same-sex marriage until
2012. And the current front runner for the
2016 party nomination, Hillary Clinton,
kept up her opposition even longer.

When advocates for same-sex marriage
were a small but vocal minority, they were
at pains to say that they weren’t interested
in changing the religious definition of
marriage—only the civil laws. The Battle
of Indiana shows how difficultitis to draw
such a clear line. Scripture speaks to every
historical hot-button issue, from slavery
to dietary laws, from veils to virginity,
from vengeance to forgiveness. The sacred
texts bump up against the civil law, not
always gently.

From its earliest days, the U.S. has
struggled to balance church and state,
religious faith and individual freedom,

the sacred and the secular. With so much
wind under their wings, proponents of
LGBT rights have moved the goalposts—
as human-rights movementsnaturally do.

But after Indiana, if you happen to be
a traditionalist on the topic of marriage,
if the passages of the Bible or other sacred
books speaking of marriage between a
man and a woman still compel you, well,
you might conclude that your very free-
dom to believe is at stake.

Whose Rights?

THE HOT HEART OF THIS CONTROVERSY IS
a question as old as the Mayflower: Whose
rights are most at risk? Is it the believer
whose religious convictions are out of step
with political power? Or is it the person
whose freedoms run afoul of the believer’s
faith? From the Pilgrims to the Mormons,
from lunch-counter protesters to abortion-
clinic blockaders, Americans of many
stripes have taken great risks and sacri-
ficed much for the idea that God’s laws are
superior to the laws of mere humans.

The USS. is a place where dissent is
protected, up to a point; Americans have
“the right to be wrong,” as the religious-
liberty lawyer Kevin Seamus Hasson
once put it. An Associated Press-GfK poll
Feleased in February found that a major-
ity of respondents—s57%—in states that
have legalized gay marriage would give
wedding-related business owners permis-
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sion to refuse service to same-sex custom-
ers if they have religious objections. The
challenge is to find the point where the
right of dissent overburdens other rights
of other Americans. “Nobody in her right
mind says thatreligious libertyis unlimit-
ed,” says Hasson, the founder of the Becket
Fund for Religious Liberty, a nonpartisan,
interfaith law firm. “Freedom of speech is
limited by laws of defamation. Freedom
of the press is limited in the same way. So
is freedom of religion. The difficult ques-
tion is not whether there’s a line, it is how
you draw it.”

Freedom of religion protects the Je-
hovah’s Witness who sits through the
Pledge of Allegiance and the Muslim pris-
oner who refuses to shave his beard. But
it doesn’t protect the Muslim or Mormon
man who wants to marry multiple wives
or the biblical literalist who believes that
God ordained slavery and racial segrega-
tion. On which side of the line is the con-
servative Christian or Orthodox Jew who
believes that homosexual behaviorisasin
and sin is to be shunned?

The answers to these questions have
long been in dispute, but their power
to bring us together and pull us apart is
well known. And yet in the last weeks
of March, Pence was assuring politi-
cal allies and anxious business execu-
tives that the furor around Indiana’s
RFRA bill was mere special-interest spin
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